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CRIMINAL INVESTIGATION (COVERT POWERS) BILL 2011 

Second Reading 
Resumed from 18 August. 

MS M.M. QUIRK (Girrawheen) [2.48 pm]: In 2003 the Standing Committee of Attorneys General agreed as 
part of cross-border law enforcement initiatives to enact the same legislative regime — 

The SPEAKER: I observe that there are several conversations going on here at the moment. If they are 
absolutely necessary, I understand that they are in this place. If they can be continued outside, I would prefer 
that. I am sure the member for Girrawheen would prefer that and other members interested in this piece of 
legislation would prefer that as well.  

Ms M.M. QUIRK: It agreed as part of cross-border law enforcement initiatives to enact the same legislative 
regime in all states for controlled operations, the use of assumed identities and witness identity protection. These 
three areas relate to covert methods of investigation. There was also agreement to enact a fourth element—
namely, uniform surveillance device laws. However, the Criminal Investigation (Covert Powers) Bill 2011 does 
not deal with surveillance devices and I am advised that updated surveillance devices laws for Western Australia 
are currently being drafted and are under consideration. All states other than Western Australia and the Northern 
Territory have enacted laws relating to covert operations, assumed identities and witness identity protection. The 
arrangements in all jurisdictions allow for mutual recognition of other states’ laws. One purpose of the laws is to 
permit seamless cross-border investigation of serious offences. 

I need to digress to explain why the issue was on the SCAG agenda in the first place and I also need to define a 
“controlled operation”. A controlled operation is a covert investigative method. In a controlled operation, a law 
enforcement officer, known sometimes as an operative, conceals his or her identity in order to associate with 
people suspected of being involved in committing, organising or financing crimes, and to gather evidence or 
intelligence about them. The operative typically acts under the supervision or guidance of another law 
enforcement officer known as a “controller”. The controller acts as the operative’s link to the law enforcement 
agency during the course of the operation. Controlled operations may also involve the use of operatives who are 
not law enforcement officers but who act on behalf of a law enforcement agency. For example, if customs 
officers intercept a person smuggling illicit drugs into Australia and the person is prepared to plead guilty and 
assist authorities, the person may become an operative. The authorities then permit that person to deliver the 
drugs according to his original instructions. By concealing the fact that he or she is now acting for the law 
enforcement agency, the person may be able to help law enforcement agents to obtain evidence about who 
organised and who financed the importation of the drugs. During a controlled operation it is often necessary for 
the operative to commit offences in order to obtain evidence and to conceal their law enforcement role. For 
example, if the operation involves investigating drug offences, the operative may need to participate in illicit 
drug transactions. 

Controlled operations are most commonly used to investigate offences such as drug trafficking because there is 
no victim to provide evidence and it can be difficult in these circumstances for law enforcement agencies to 
obtain evidence of offences. Controlled operations can also be used to investigate other offences such as theft or 
burglary. For example, in the United Kingdom and, I know, in New South Wales, operatives have opened a shop 
selling second-hand goods in order to come into contact with burglars who are attempting to sell stolen goods. I 
am also aware of some quite famous examples from the United States in which such shopfronts have been 
opened with a view to laundering criminals’ money; and they have been particularly successful. 

Although controlled operations have been used in law enforcement for many years, legislation to 
comprehensively regulate their use was not enacted in Australia until 1995. Until that time, operatives who 
became involved in criminal activities as part of an operation were liable to be charged with criminal offences 
and had to rely on other police and prosecutors refraining from charging and prosecuting them with offences 
arising from their work. In such cases, the police or the prosecutor would take into account all the circumstances 
surrounding the offences and weigh up the public interest in pursuing a prosecution; it was a very precarious 
position for the operative. 

Law enforcement agencies also relied on persuading the courts to allow the evidence gathered in this manner to 
be used in a trial against an accused person. However, this approach was to end following the High Court 
decision in a case called Ridgeway v The Queen in 1995. Mr Ridgeway was arrested by the Australian Federal 
Police with over 200 grams of heroin in his possession and was convicted of possessing a prohibited import. The 
prosecution alleged that Ridgeway initiated a deal to import heroin into Australia and to purchase the drug when 
it arrived. The importation of the drug had been undertaken by an informer and, with the assistance of the AFP 
and Malaysian police, a so-called controlled delivery was arranged for the purpose of apprehending 
Mr Ridgeway. Ridgeway appealed his conviction. It was common ground that in facilitating importation of the 
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heroin, AFP officials had committed serious offences against the Customs Act. The basis of Mr Ridgeway’s 
appeal was threefold. Firstly, he said that there was a defence of entrapment, but the High Court ultimately found 
that no such doctrine applied in Australia; secondly, he contended that there had been an abuse of process; and, 
thirdly, he argued that judicial discretion should be to exclude the evidence as it had been illegally obtained. In 
allowing Mr Ridgeway’s appeal, the High Court granted a permanent stay of proceedings in his favour. The 
court further decided that the importation of heroin by law enforcement officers was illegal and therefore the 
evidence of that importation should have been excluded from the trial on the grounds of public policy. The court 
explained that judges may decide to exclude evidence obtained during an illegal activity involving law 
enforcement officers. In deciding, the court weighs the public interest in discouraging unlawful conduct by law 
enforcement officers against the public interest in the conviction of wrongdoers. In this case, the court took into 
account the nature and degree of the law enforcement officers’ unlawful conduct and the fact that the unlawful 
importation of the drug by police created an element of the offence charged against Ridgeway—namely, the 
possession of a prohibited import. The court was also concerned that there was no official disapproval of the 
criminal activity undertaken by the officers. In the particular circumstances of Ridgeway’s case, the 
court decided that the public interest was better served by excluding evidence obtained through the illegal 
importation of the heroin. However, in so doing, the court acknowledged that sometimes law enforcement 
officers need to engage in a range of activities, in some cases illegal, to uncover organised crime, and the court 
recommended that the problems relating to the conduct of controlled operations be addressed by the introduction 
of regulating legislation. As a result of that decision, discussions about the enactment of such legislation 
commenced in earnest.  

As I have already noted, the controlled operation envisaged by this bill is an undercover operation that authorises 
an undercover enforcement officer to engage in unlawful conduct to investigate serious offences. The bill sets 
out a comprehensive scheme to authorise and oversight this conduct and also the reporting mechanisms for that 
oversight. Under the guise of a controlled operation, instead of seeking to immediately terminate a criminal 
scheme, police allow the scheme to unfold under controlled conditions. During the process of allowing this to 
occur, an informant, agent or undercover police officer may need to commit acts regarded as offences against 
criminal law unless protected by law—for example, possession or sale of illegal drugs. As I have previously 
said, the aim is to gather admissible evidence and intelligence against the higher-ups—those who organise and 
finance crime—rather than focus merely on those who are couriers, facilitators and intermediaries. 

Similarly, an assumed identity is a false identity that protects an undercover operative engaged in the 
investigation of crimes and assists them to infiltrate organised crime groups. Witness identity protection, the 
third tier of this legislation, provides for the protection of the true identity of a covert operative and other 
protected witnesses who give evidence in court.  

The bill sets out processes for the authorisation of controlled operations that can be endorsed only at a rank at or 
above the rank of commander. These laws can be deployed only if an offence attracts a minimum penalty of 
three years’ imprisonment. We argue that the threshold is far too low, and I will discuss that further shortly. 

The bill is expressed to apply to not only WA Police, but also officers of the Department of Fisheries and the 
Australian Crime Commission. I will also discuss that at some length shortly. 

The opposition accepts and acknowledges that modern policing requires law enforcement agencies to undertake 
covert investigations. The complex nature of organised crime enterprises means that investigations are invariably 
lengthy and involved. Covert operations and investigations conducted strategically can be decisive in 
successfully concluding such operations. They permit infiltration of sophisticated criminal organisations which 
are sensitive to law enforcement interests and which take elaborate measures to evade normal law enforcement 
scrutiny. In some cases, these covert operations need to extend beyond the boundaries of one jurisdiction. 
Organised criminal networks such as drug cartels and outlaw motorcycle gangs operate with relative ease across 
jurisdictional boundaries in Australia. To address this increasing threat, it is critical that law enforcement 
agencies can adopt a nationally coordinated and cooperative approach to law enforcement. At the time of the 
Standing Committee of Attorneys-General discussions in 2003, and the agreement that was reached by all states 
and territories, the law in each of these areas differed significantly between jurisdictions, and there was no 
capacity or provision for recognition in one jurisdiction of authorisations and warrants issued in another. When 
an investigation crossed a state or territory border, there was a need to obtain separate authorities in each 
jurisdiction. As a result, delays, loss of evidence and other impediments to effective investigation eventuated, 
and sometimes prosecutions were put at risk. The imperative was to create a national set of investigative powers 
that would facilitate seamless law enforcement across jurisdictions. With the passage of this bill, the laws will 
finally apply across Australia as was originally envisaged in 2003. 

In my previous career, I was involved in a number of investigations in which this lack of recognition between 
states and this lack of uniformity of laws caused major headaches for police pursuing large organised crime 
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syndicates that operated in more than one state. Often we were faced with trying to secure warrants and 
authorisations on weekends and after hours and doing the same for an interstate component of the investigation. 
This was not always possible and put major impediments in our way. 

The three areas covered by this bill—controlled operations, assumed identities and witness anonymity—are 
interrelated and tend to be used in combination to investigate serious crime. Additionally, all these areas relate to 
covert methods of investigation, sometimes involving deception. This covert element means that appropriate and 
consistent minimum standards of regulation and accountability must be in place across three interrelated areas. 
To better explain how they all connect with one another, I will cite a typical scenario. This example comes from 
a discussion paper on cross-border law enforcement prepared by the federal Attorney-General’s department in 
2002. 

Police in state A are concerned about the amount of amphetamine being sold in the state, which appears to be 
cheaper and more readily available. The police have information that a particular gang is involved in the 
manufacture and distribution of amphetamine in and around the capital city. Police want to be able to trace the 
amphetamines being sold beyond low-level couriers and dealers to identify the key members of the gang who are 
responsible for organising and financing the drug manufacture and trafficking. The police therefore decide to 
organise an undercover operation to infiltrate the gang. Using contacts provided by police informers, a police 
officer goes undercover, posing as a mid-level dealer. To protect the officer and his family, his true identity is 
not used. He operates under an assumed identity, which is supported by documentation obtained in state A—
namely, a driver’s licence and a bank account—and, from commonwealth government agencies, a passport and a 
Medicare card. In order to establish his identity as a dealer, the undercover operative will be required to engage 
in certain illegal conduct. He will have to buy, possess and otherwise participate in illicit drug transactions in 
state A and possibly interstate. He will also need to engage in illegal financial transactions aimed at making his 
payments to the gang for drugs untraceable and to possess illegal firearms in order to establish credibility with 
the gang. To protect the undercover operative from criminal prosecution and to ensure that the evidence gathered 
can be used in court, the undercover operative needs to be authorised to undertake these activities that would 
otherwise be illegal. To gather evidence, the undercover operative will use a recording device concealed in a bag 
carried by the operative to tape his conversations with gang members. 

Based on initial evidence gathered by the undercover investigation, the police decide to target three gang 
members who they believe are involved in organising the manufacture and distribution of amphetamine in state 
A. Two of these gang members live in state A and one lives in state B. The police decide to install listening 
devices in the homes of these suspects. The listening devices will monitor conversations that occur in the 
premises but will not include the interception of telephone calls. Given the location of the three suspects, police 
in state A must obtain surveillance device warrants from courts in both state A and state B. The police piece 
together information obtained from the surveillance devices and believe that a temporary laboratory is about to 
be put together on a certain property in state A. They have information that the chemicals required will be 
collected from locations in state A and state B. The police have identified two vehicles that are likely to be used 
to transport the chemicals. One vehicle is later located in state A and the other in state B. They decide to install 
tracking devices in these vehicles. As the state B vehicle will be tracked while in state B and state A, the police 
will need to obtain warrants from courts in both states in relation to that vehicle. At the end of the investigation, 
the police have enough evidence to charge several people over the large-scale manufacture and trafficking of 
amphetamine in state A. The police have also gathered evidence that would support the prosecution of several 
other people for trafficking in state C. In the prosecutions in state A, the undercover officer is required to give 
evidence about his infiltration of the gang. Police have information that the officer’s life is in danger and they 
wish to protect his true identity when he gives evidence. If a separate prosecution is brought in state A, the 
officer’s identity will need to be protected when he gives evidence in that state as well.  

Members can see that the legal minefield that existed until there was uniformity between the states, which this 
bill will achieve, was certainly very cumbersome. In order to investigate crime, it is acknowledged that police 
must be given effective powers. However, these powers need to be balanced against the rights of individuals, 
such as the right to privacy and the right to a fair trial. Setting out investigation powers in legislation provides 
clear parameters and promotes transparency and certainty about the extent of the powers. It also provides a 
consistent minimum level of accountability for and scrutiny of powers, especially when these are exercised 
across different jurisdictions. Each jurisdiction can be certain of the level of scrutiny and the authorisation 
procedures in place when external law enforcement agencies extend investigations into the local jurisdiction.  

It was noted at the time of the Standing Committee of Attorneys-General discussions that the standards 
prescribed in the model bills for the authorisation accountability processes should be understood to be minimum 
standards. It was also noted in those discussions that some jurisdictions may, for their own law enforcement 
agencies, choose to adopt higher standards than those set out in the model provisions. For example, some 
jurisdictions may limit the delegation of powers in the model bills to fewer individuals or to higher ranking 
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officers within an agency or they may decide to impose more rigorous oversight and monitoring processes. It 
was conceded, however, in the course of those discussions that when a jurisdiction adopts higher standards, it 
must nevertheless accept that participation in the national scheme means that law enforcement of other external 
jurisdictions could be operating in its local jurisdiction to the minimum nationally agreed standards. This is an 
aspect I want to return to shortly.  

As a result of the Ridgeway decision, which I talked about earlier, four Australian jurisdictions pretty soon 
thereafter enacted legislation providing for controlled operations. These provisions set out a process for 
authorising illegal activities by or on behalf of law enforcement agencies. The remaining states and territories did 
not have comprehensive legislation regulating controlled operations for a considerable time. Instead, these 
jurisdictions relied on provisions in subject-specific statutes as well as internal administrative arrangements to 
deal with these activities. For example, in Western Australia, legislation was enacted to provide for controlled 
operations to be conducted by officers who were recruited for the Western Australian police royal commission. 
Also, the Corruption and Crime Commission Act 2003 enabled, among other things, the commission to authorise 
officers to conduct controlled operations. But, other than that, there is no comprehensive code in this state in 
relation to controlled operations.  

In relation to cross-border issues in states and territories where controlled operations legislation had not been 
introduced, such as in Western Australia, it was necessary to continue to rely on judicial and prosecutorial 
discretion, which, as demonstrated in Ridgeway, creates some level of uncertainty. There were also differences 
in the authorising procedures between states that did have controlled operations. Again, there were very 
cumbersome procedures and a lack of certainty. A lot of money gets invested in these operations and, at the end 
of the day, a guarantee that that evidence would not be admissible could not be forthcoming since it relied on the 
exercise of discretion. Because of these differences, when a controlled operation crossed the state or territory 
borders, there was a need to obtain separate authorities in each jurisdiction. This invariably resulted in delays, 
loss of evidence and other impediments to effective investigations. Also, I think that under these non-uniform 
arrangements, law enforcement agencies needed to factor in the consequences of widely differing rules when 
planning and undertaking an operation. The rationale for uniform and consistent laws to address these difficulties 
arising in the course of major cross-border controlled operations is, we believe, quite compelling.  

As I said, controlled-operations legislation has been in place in Australian jurisdictions for a number of years and 
the issues surrounding their use have been articulated and debated in government and parliamentary reviews, as 
well as in royal commissions, for some considerable time. While these reviews recognise the dangers of 
authorising illegal activities, they have concluded that a legislative approach is the best way to limit and monitor 
such law enforcement illegal activity. In the Wood royal commission into the New South Wales Police Service, 
for example, it was considered that the use of covert operations in the police service was appropriate, and the 
commission recommended the introduction of regulating legislation because it would introduce greater regularity 
and certainty into undercover operations and it would resolve concerns about criminal and civil liability of 
officers and civilians assisting them.  

A major review of commonwealth controlled-operations legislation was also undertaken by the Parliamentary 
Joint Committee on the National Crime Authority—the National Crime Authority is now, of course, the 
Australian Crime Commission. At the time, the commonwealth legislation authorising controlled operations 
applied only to the investigation of offences involving the importation of narcotics. One of the tasks of the PJC 
inquiry was to consider whether the commonwealth controlled-operations provisions ought to be extended to a 
greater range of commonwealth offences. The PJC noted in its report the advantages of a legislative approach in 
that it provided clear guidance on what were acceptable and unacceptable activities, ensuring that the public 
interest in convicting wrongdoers is balanced against the need to ensure that those entrusted with law 
enforcement do not impeach the integrity of the system. Secondly, it found that such legislation provided 
protection for covert police officers so that they could perform their duties in the knowledge that they would not 
be prosecuted for undertaking necessary, authorised activities. The PJC also found that it lessened the risk that 
evidence might be judicially excluded; imposed internal discipline on law enforcement agencies; provided a 
scheme of accountability that can be monitored and reviewed; and made behaviour of law enforcement officers 
subject to independent scrutiny. The PJC, of course, also identified the disadvantages of controlled-operations 
legislation in that it legalised crimes committed by law enforcement officers. It concluded that it might lead to 
the commission of offences that, but for the activities of law enforcement officers, might not have been 
committed and, finally, that it may be susceptible to “function creep”. In other words, the legislation may be 
introduced for a limited purpose with particular justification; however, over time, it might then be that this is 
progressively extended to cover a wider range of purposes without sufficient additional justification.  

In reaching its conclusions the PJC said that, whilst this type of legislation has disadvantages, controlled 
operations are a necessary tool for law enforcement, providing that proper checks and balances are in place to 
ensure that the rights of citizens and the judicial system are not undermined in the process.  
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The ACTING SPEAKER (Mr P.B. Watson): Members!  

Ms M.M. QUIRK: Thank you, Mr Acting Speaker. 

The PJC recommended that the commonwealth, states and territories work together to harmonise controlled-
operations regimes across Australia.  

As I said earlier, there are a number of important benefits to be gained from cross-border controlled-operations 
legislation. It minimises the risk of delay and inefficiencies; it resolves concerns about civil and criminal liability 
of law enforcement officers; and it lessens the risk that evidence gained through these activities will be deemed 
inadmissible by a court. It was noted in the AG’s discussion paper, which I referred to earlier, that these views 
are not universally held. Some consider that the authorisation of illegal conduct by law enforcement officers can 
never be supported. Those who took that view referred to the history of corruption in Australian police services, 
particularly in relation to the illegal trade of drugs. Those people raised concerns that the model provisions might 
encourage and lead to endemic corruption within police forces. Others have also expressed concern about the 
potential for corruption, fabrication of evidence and unwarranted protection of criminals. They cite findings of 
inquiries and royal commissions that received disclosures that in some areas of activity, it had become routine to 
cut corners by fabricating evidence. Those with such concerns nevertheless conceded the need for legislation to 
deal with sophisticated, organised crime when investigations would be hampered if law enforcement agencies 
were restricted by differences between laws in different jurisdictions. It was, however, argued successfully that 
there was a need to clearly confine and control the unlawful activities that might be undertaken under such 
proposed legislation, and also that there should be the capacity for compensation when a person suffered loss or 
serious damage to property as a result of a controlled operation.  

As foreshadowed, the opposition supports the enactment of this legislative regime belatedly bringing Western 
Australia into line with the other states, although we think it is overdue, and I think I have iterated and reiterated 
why this last piece of the jigsaw is necessary. That being said, we have two concerns about the bill. The first of 
these is the threshold at which these powers can be used; in other words, the definition of a serious offence, 
which permits use of the laws when the offence under investigation carries a term of imprisonment of three years 
or greater. We believe that that is too low a threshold and will cover relatively minor offences that could not 
under any stretch of the imagination be described as serious organised crime or major or serious criminal 
activity. We also consider that although the bill contains a robust regime of scrutiny, we are concerned, given the 
current state of oversight of police activity in Western Australia, that it is somewhat premature to confer existing 
and novel powers when we do not have a level of confidence in the accountability of WAPOL as a whole. In this 
context, I want to refer to the recent report tabled by the Parliamentary Inspector of the Corruption and Crime 
Commission, Hon Chris Steytler, which indicates that of 380 allegations of serious police misconduct referred to 
the CCC, the commission investigated only one such complaint. We believe this is further evidence that the 
standards of accountability are seriously lacking. We do not want the powers conferred by this bill to be used 
capriciously and at the drop of a hat. For that reason, we believe that the threshold for using these powers should 
be at a higher level. In support of this argument, I refer to the laws in Queensland in which there needs to be an 
offence attracting a term of imprisonment of seven years before covert powers can be used. We think that that 
strikes the right balance. I might add that in Queensland, as well as it being at that higher level, the public 
interest advocate is also involved in the authorisation process. 

In this context, we are mindful that in discussing the model bill, SCAG contemplated that the model bill impose 
minimum standards and that states were free to adopt more rigorous standards if thought appropriate. For the 
reasons I have stated, we believe that this is a case in which more rigorous standards, certainly in the initial 
stages, are more appropriate. The qualification to this is that we still will give mutual recognition to approvals 
secured in other states under the standards that are applied in those jurisdictions. We are also mindful that in 
seeking to propose a higher threshold, there is provision in the legislation for other offences carrying lesser 
penalties to be prescribed from time to time. In that regard, we do not believe that it is putting too great an 
impediment on law enforcement. If another situation arises that is not within the purview of the kind of activity 
that we are contemplating now, there is the possibility that other criminal conduct can be prescribed with the 
necessary scrutiny that regulation making entails. If operational imperatives suggest that it is appropriate to 
extend the reach to a broader range of criminal activity, that can occur by way of regulation, and that will be 
subject to some level of scrutiny and to disallowance if it is an abuse of process. On the other hand, it does not 
require the lengthy and cumbersome mechanism of having to amend the substantive act.  

That brings me to the second opposition amendment, which relates to the inclusion of Fisheries officers in the 
bill. For the reasons I have set out already, we consider that the powers conferred under this bill are wide 
reaching and should be conferred with circumspection. Without diminishing the professionalism or competence 
of WA Fisheries officers and also mindful that there is a nexus between trafficking in fish and organised crime, 
we do, nevertheless, have concerns about Fisheries officers’ blanket permission to access these special powers. 
We ask why from time to time when an operation involves Fisheries and organised crime there cannot be a 
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conferral of powers prescribed for the particular activity under investigation. We also ask why Fisheries cannot 
deploy police officers to do the covert operation with them, especially if there are strong links to organised 
crime. I know that has certainly happened in the past.  

In conclusion, the opposition supports this bill with the reservations and amendments that I have canvassed. It is 
long overdue. Finally, I want to acknowledge the special role that covert police have to perform. It is something 
that I made particular reference to in my inaugural speech. With the indulgence of the house, I will refer to it. It 
states — 

Much of what police do is not widely known or is inaccurately represented in modern television police 
dramas. For example, undercover infiltration is portrayed as glamorous, short term and ethically 
straightforward. In reality, it is quite different. It might mean remaining undercover for many months or 
even years, with the necessity to cut ties with friends and family, and might require developing a close 
friendship with the target of the investigation. Studies undertaken in the United States have found that 
considerable long-term effects result from this type of work. Many operatives experience profound 
changes in their value systems, they over-identify with criminals and they can question the very laws 
they were sworn to uphold and enforce. Similarly, undercover work exerts pressure on interpersonal 
relations because of the odd hours, the days, weeks and months away from home, the unpredictability of 
work schedules, the concern over safety, the late-night temptations and partying that the role may bring, 
and the personality and lifestyle changes that the officer may undergo. Essentially undercover work 
requires officers to adopt a criminal persona, distancing themselves from police peers, family members 
and friends, as well as from conventional places where activities with these individuals normally occur. 
The return to routine police work is awkward and many former operatives experience difficulty in 
adjusting to the everyday routine of traditional police work. Moreover, some of the very attributes that 
are thought to be beneficial to undercover operatives—namely, deceit, manipulation and risk-taking—
are not conducive to more pedestrian police work. Studies have also recorded that former undercover 
agents frequently suffer from emotional problems such as anxiety, loneliness and suspiciousness and 
from a disruption in marital relations. 

It is important that the community is fully cognisant of what is involved in policing. If our community 
expects and demands a successful fight against drugs and organised crime, such methodologies need to 
be deployed. As such, the community must also appreciate that these activities come at a substantial 
human cost. In other words, although the broader community holds police in high esteem, it probably 
does so without possessing a full appreciation of what they may be required to do. Police have to detect 
and apprehend offenders, but they must do so within the parameters of the law, administrative 
guidelines and, by no means least, budgetary constraints. I do not consider that the constraints that these 
place on officers are necessarily fully appreciated. If anything, many in the community believe that the 
end justifies the means and it warrants police taking whatever action is required to secure a conviction, 
irrespective of probity or legality. However, that option is not open to our police and if they proceed 
down that path, it is at their own peril. So-called noble-cause corruption cannot be condoned. If 
convictions are secured by breaking the rules, police are no better than the criminals they are 
investigating. 

On that note, with the reservations and qualifications we have in relation to the threshold for the legislation and 
the deployment of Fisheries officers, the opposition will, subject to those amendments, support the legislation.  

MR J.C. KOBELKE (Balcatta) [3.29 pm]: I rise to speak in support of the Criminal Investigation (Covert 
Powers) Bill 2011, and will do so fairly briefly. I wish to add my support for the bill, and also for the member for 
Girrawheen for her excellent contribution as the opposition spokesperson on police matters.  

The member for Girrawheen has a unique background in this area. I suspect we would have to go back a very 
long way to find a member of Parliament dealing with a bill that related to their former role with the National 
Crime Authority. As a lawyer and prosecutor she worked alongside, and with, officers who were involved in 
covert operations, seeking to bring to justice people involved in organised crime—those people from whom we 
have a great deal to fear if our police and other authorities such as the National Crime Authority do not pursue 
them to try to make sure they are taken out of circulation. It is a very difficult area to work in.  

I want to place on the record my concerns about the way we see things going currently in Western Australia. It is 
always a fear that organised crime will get the upper hand. During our last term of government we had a royal 
commission to try to ensure that if there was corruption in the WA Police, it was identified and rooted out. One 
of the many things organised crime seeks to do is infiltrate law enforcement agencies to find weak links that it 
can subvert, with the aim of getting the weak links to be partners in the crime to be perpetrated for the pecuniary 
gain of a few and the loss of liberties and safety of the general community. Of course, for a number of years the 
member for Girrawheen fought the good fight alongside police officers, trying to arrest the advance of organised 
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crime. I am largely speaking from general knowledge obtained from the media, and of course most of what goes 
on in this world is not known to the public. The member for Girrawheen knows it firsthand, as do the police 
officers working in this area, but even I, as a former Minister for Police and Emergency Services—although I 
had some little inkling of some of the organisational issues—was obviously not privy to operational matters, 
unlike the member for Girrawheen, and I did not have a direct involvement in any of the actual fight against 
organised crime.  

Members of the community are seeing more and more home invasions and more and more people being shot at 
or beaten up in their homes. Clearly, a deal of this is to do with the drug trade and organised crime, if people 
have perhaps not paid a drug debt or people are fighting over their own bit of turf for their drug distribution 
network. We are actually starting to see more and more on television these particular events that cause great 
concern in the community. I could list them, but I just recall the brutal murder of a bikie gang member in broad 
public view at Sydney airport, which is indicative of the fighting between organised crime gangs, be they be 
bikie gangs or others, to get supremacy, one over the other, for the distribution of drugs, for standover rackets, 
for prostitution, and for other illegal activities. Organised crime groups are fighting to get primacy one over 
another so that they can pursue their evil trade to the detriment of the wider community. We see in the news 
reports how often police, in their successful operations, are recovering not only large amounts of drugs and cash, 
but also guns. Recently, a police operation was able to recover a military-style automatic weapon. If we do not 
have effective fighting agencies properly equipped with good legislation, one can be fearful that we are not 
going to win this fight that must be won.  

I do not raise my next point in any sense by way of a comparison, but we only have to look at what is happening 
in Mexico, where hundreds and thousands of people are being killed in the fight between organised crime and 
law enforcement agencies, and fights between different illegal groups trying to get supremacy. That is 
one example of where it would appear that the fight has been lost. That cannot be compared with the situation in 
Australia, but I think it indicates how destructive these organisations can be. We need to make sure that we are 
not starting down that slippery slope to a situation of not being able to control organised crime; we must reduce 
it to the absolute minimum. This legislation is very much about providing the proper legal framework for police 
to combat organised crime.  

Organised crime works on a national and international level. We have to have cooperation between agencies, and 
we have to be able to get, insofar as we can, to the Mr Bigs. We recently had a debate with the minister that 
indicated that many clandestine drug laboratories are small operations and relate to addicts who are simply 
seeking to meet their own need. They might sell a bit on the side, but the main motivation is to provide their own 
drugs. This bill will deal with the people who are seeking to manufacture, import and distribute drugs on a large 
scale. It is the large well-funded, well-resourced organisations outside the law that are seeking to do that. We 
need to make sure that we equip our police to be able to do that.  

This piece of legislation had its genesis back in 2003 at the Standing Committee of Attorneys-General; it has 
been a long time coming forward. It is my understanding that Western Australia is the last state in Australia to 
actually do it, which I think is a negative mark against us. When I was minister—I was only Minister for Police 
and Emergency Services for a bit over two years—I was concerned that it was taking too long to get this 
legislation in. Now, more than three years after I lost that portfolio, we finally have it in this place. It is good that 
we have it, and I am sure it will have a good passage through both houses, although I know that because it is 
uniform legislation, the other place will send it off to a committee. It certainly will not be held up in this place, 
minister, because it has taken far too long already. Both I and the current minister share some of the blame for 
not making sure that it was brought forward more expeditiously to provide the proper basis for our police to be 
able to combat organised crime. As the member for Girrawheen has already said, a whole range of operations are 
already happening without this legislation. This legislation overcomes the cross-border issues, which will mean 
that the police can operate their controlled operations in a seamless way across the various jurisdictions. Because 
organised crime works on a national basis, it is absolutely fundamental that they be able to do that.  

When I was Minister for Police and Emergency Services, I raised with the Commissioner of Police my concerns 
about what we were doing to fight organised crime and bikie gangs. When the member for Midland was the 
Minister for Police and Emergency Services, there had been quite a concerted action against the organised bikie 
gangs. I remember the member for Midland actually directing the then Commissioner of Police—not the current 
commissioner—to take firmer action against those outlaw motorcycle gangs. The previous Labor government 
was very firm in making sure that we were tackling organised crime. Following my initiation of that 
conversation with the Commissioner of Police, I got a little insight into Operation Jupiter and some of the things 
that were being done, but I am now totally out of touch with that. Even when I was minister, I had limited 
knowledge of it, but I certainly gave my full support for the shifting of resources into fighting organised crime, 
and I was aware then of the importance of being able to run controlled operations, again without any direct 



Extract from Hansard 
[ASSEMBLY — Wednesday, 28 September 2011] 

 p7912b-7921a 
Ms Margaret Quirk; Mr John Kobelke; Mr John Quigley 

 [8] 

knowledge of them. I did have knowledge of the extent of the resources being turned to controlled operations, 
and the fact that that meant that possibly in other areas there would be a reduction in police resources, but I fully 
supported that move to be able to tackle organised crime.  

In addition to my concerns that it was taking too long to bring this legislation forward, I was also concerned—I 
still am—that the police administration bill has been in gestation for perhaps a decade. Although a lot of the 
legislation just deals with organisational things within police, it was also meant to cover things such as integrity 
testing. Because organised criminals have so much money at their disposal, they have the opportunity to not only 
bribe and turn police officers, but also exert other quite improper influence over police. We only have to look at 
our TVs when a police raid of one of these organised gangs is shown to see that the police officers cover their 
faces, and that is for a very good reason. They want to ensure that there is not some sort of comeback against 
them or their families, because the police officers are there as that very important blue line between us and the 
thugs who will go to any lengths to achieve their goals. The thugs have no respect for human life and will do 
absolutely hideous things to try to get their ends. Therefore, we need to provide very strong support for our 
police and we also need to recognise that they put themselves in situations of jeopardy. Even our officers who 
remain in blue uniforms put themselves in a place of jeopardy when they come up against these thugs who will 
stop at nothing and who are absolutely ruthless. It is a very brutal world that our officers have to confront. The 
officers who are involved in controlled operations go even further. The member for Girrawheen has touched on 
the difficulties they face, the huge pressure they put on themselves personally—being removed from the normal 
circle of friends so that they cannot continue to have a normal life—and the considerable danger they often put 
themselves in. We certainly owe those officers a great deal. This legislation means that when they are out there 
seeking to gather the evidence to take effective action against organised crime, there is less chance that they are 
likely to find themselves in legal jeopardy because they are seeking to do what they are required to do in their 
operations. Because of the nature of the current law, they may find that they transgress in a way that brings 
responsibility back on them. Even under this legislation, there is always the opportunity, when seeking to gain an 
arrest and conviction, to go beyond what is legally acceptable. These people work in a very difficult area, but 
this legislation provides a much clearer and better basis for police to run these controlled operations and to 
successfully tackle organised crime. That is the main contribution I wish to make to this debate. 

I just touch briefly on the legislation so that my contribution is in the context of the legislation we have. It deals 
with three things: controlled operations, assumed identities and witness identity protection. The member has 
already clearly underlined the controlled operation as an undercover operation that authorises an undercover 
enforcement officer to engage in unlawful conduct to investigate serious offences, and the bill sets out a 
comprehensive scheme to authorise and oversight this conduct and the reporting mechanisms for that oversight. 
The aim is to have controlled operations that gather evidence and intelligence against those who organise and 
finance crime, because all too often, we can pick up the street dealers and the low-level people in drug 
distribution and crime, but we really need to attack the whole root and branch if we are to have any major 
success in dealing with organised crime. The second area of assumed identity enables the false identity that such 
undercover officers need to be established in a proper and authorised way. Finally, witness identity protection is 
needed to ensure that if these officers or other witnesses actually have to come forward to procure conviction, 
they can still protect their identities when they have to come to court to provide that evidence. They are a very 
important part of the legal structures required for us to combat organised crime. I thank the minister for 
introducing this legislation, even though we have waited all too long, and both he and I have to accept some 
responsibility for that. I commend the member for Girrawheen for her contribution to the debate and her strong 
support for this bill, having worked as an operational officer who knows just how important this legislation is.  

MR J.R. QUIGLEY (Mindarie) [3.44 pm]: I, of course, endorse the comments about the Criminal 
Investigation (Covert Powers) Bill 2011 made by my colleagues, the member for Girrawheen and the member 
for — 

Mr R.F. Johnson: Balcatta. 

Mr J.R. QUIGLEY: — Balcatta; I am sorry I nearly said Nollamara, but I said Balcatta. Thank you, Leader of 
the House. I also underline the importance of this legislation. Over recent years we have seen the speed with 
which interstate crime rings move narcotics, and especially the scourge of our community at the moment, 
methamphetamine and its precursor chemicals, from the eastern seaboard to Western Australia. Perhaps it is also 
vice versa, but I certainly know that a lot of the precursor chemicals are sourced in the eastern states and the 
organisations responsible extend their tentacles into this jurisdiction. 

I also have some experience, from my legal practice when I was working for the police union, of the 
investigation and the bravery of the undercover officers when I was over in Adelaide working on the inquest into 
the bombing assassination of the Detective Sergeant Geoffrey Bowen. The principal suspect in that case, one 
Dominic Perre, was subsequently involved in methamphetamine production on the farm of the nephew of the 
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late Mr Trimboli, a notorious organised crime figure in Australia, and I saw firsthand from the evidence in that 
case how the officers had been brought from interstate police forces into South Australia. I met them at a hotel 
afterwards and we swapped some yarns. They were skilled in the preparation of methamphetamine. One of them 
was brought in as a cook. If someone saw him, they would never have picked him as a police officer. I think he 
must have had a bit of bridgework, but he did not have his tooth in, so he had a missing front tooth. He had some 
tattoos and was a rough looking diamond when he removed his bridge in the hotel. He was brought in as a 
specialist methamphetamine cook. This was all the subject of public evidence in South Australia at the time. He 
came into the state in a Land Cruiser that he said he had stolen in Sydney, and when he met the organised crime 
figures in South Australia, he promptly torched the Land Cruiser by pouring petrol over it and throwing some 
lighted ignition at it, and he blew the whole Land Cruiser up. That spoke of the extent to which the police were 
going to convince the organised crime figures, who were all members of an Italian grouping called ’Ndrangheta, 
which at the time was the subject of National Crime Authority task force. The undercover officer blew this Land 
Cruiser up to convince the South Australian criminals of his authenticity as a methamphetamine cook, and the 
extent to which he would go to burn a stolen vehicle, which was actually owned by the state. In an act of 
incredible bravery, he was wired inside his clothes—the wires were sewn in the inside of his clothes; he was 
taken to the Trimboli farm where the apparatus for doing the cooking was kept in a meat safe—a sort of little 
abattoir that this family had on the property, which was a concrete bunker with a heavy door and a lever handle. 
Once in there with the materials, if it had been suspected that the methamphetamine cook was a police officer, 
this heavy door could have been shut and the handle pulled down, and there is no way that anyone would have 
found him in South Australia, and there is no way that he could have got out of that bunker. Once in there, the 
members of the organised crime group strip-searched him, even though they had seen the car blow up, and they 
required him to remove his clothing so that they could satisfy themselves that he was not wired. We spoke about 
this and, gee, he was a cool customer. He said that he had on bib-and-brace overalls and a flannel shirt and he 
undid them and dropped them all down. The bottom of the flannel shirt was sewn into the bib-and-brace overalls, 
so when he dropped it all, it went into a pile on the floor. He stood there and dropped his undies a bit and then 
climbed back into his clothes. The wires had all fallen to the floor with his clothes and then he climbed back into 
them and the tape was on. Whilst preparing the methamphetamines and starting the cooking process, Domenic 
Perre, the suspect in the bombing assassination, said on that tape, “I dream about the bomb. I wish I’d made the 
bomb bigger and I wish it had brought the whole building down.” This officer was in a meat safe, as it were, 
which would have been a tomb if he had been discovered as an undercover officer; it definitely would have been 
the end of him. Undercover officers work in sometimes very, very dangerous circumstances and the revelation of 
their true identities would almost certainly lead to death.  

I can think of another case, which will bring me around to a point I want to make in a moment. The Anti-
Corruption Commission, the precursor of the Corruption and Crime Commission, conducted an investigation 
into certain police operations, including undercover police operations, in Western Australia. I will refer in 
passing to two aspects of that investigation. One aspect relates to a well-known and often-written-about bikie 
group in Western Australia. An undercover officer had come into the group as an associate and eventually was 
accepted and became, paradoxically, the group’s official photographer. He was sitting around inside club 
premises in Perth and other places and when they were fooling around and doing things with drug paraphernalia, 
he was taking photographs of them and they were posing. When he was developing the photos, he would often 
say to himself, “One for them and one for the commissioner.” They had no idea that he was a police officer, but 
they put him to the test.  

The police officer had been in a country town as a school liaison officer, as it was known in those days, and one 
of the bikies who had come in from a country area was sitting around in the kitchen and said, “I know your 
face.” This guy had a very—what would I say? Any police officers reading this transcript will probably know 
who I am talking about. He is no longer in the force. He had an attractive sort of face for a bloke; it was almost 
feminine, but it was attractive. This bikie said, “I know your face.” They were smoking from a bong at the time. 
This legislation was not in operation at the time. The chap who said, “I know your face”, then said, “You’re a 
copper.” The undercover officer said, “No, I’m not. What makes you think that?” He said, “I’ve seen you at a 
school. I can remember your face from a school.” He had this striking face. The officer said, “I don’t know what 
you’re talking about. Give us the bong.” He took the bong from the person making the accusation and then 
started smoking from the bong. The ACC looked at that and was satisfied that, had he not done that and 
committed that offence, his goose was cooked. It was by doing that that the particular bikie became convinced he 
was not a police officer. This legislation provides permission for permitted people to do certain offences. It also 
provides the Corruption and Crime Commission the ability to retrospectively authorise the commission of certain 
offences when they were not reasonably foreseeable. In a situation such as that, in which a person was directly 
accused by a bikie of being an undercover officer and to save himself he took the bong and had a puff in an 
effort to convince, the commissioner can retrospectively approve that.  
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I can think of another circumstance, which will bring me more directly to the very important point I want to 
make. I will not name the operation, because I can remember the operation, but the allegation was that the 
undercover officers who were supplied with buy money to buy drugs in the south west of Western Australia 
were not accounting for all the drugs that they had bought. That was the subject of an operation conducted by the 
Anti-Corruption Commission. The ACC believed there was direct evidence of illicit possession and consumption 
of the drugs that the officers had acquired. That was the circumstance of the ACC’s inquiry. I will not say any 
more about that other than to make this point: although undercover officers work with bravery in dangerous 
circumstances, often they are recruited at quite a young age, because of the people they are targeting. Some of 
them have not been out on patrol work, because they are recruited almost straight from the academy before 
anyone knows that they are police officers. They are working in circumstances of considerable temptation and 
sometimes it is very hard to bring these people back in out of the cold, as it were, into regular police service.  

I wish to make the point that this legislation really underlines my objection, and Labor’s objection, to the 
Premier’s thought bubble of conferring upon the CCC an organised crime initiating power of investigations 
whereby the CCC would be, of its own volition, commissioning inquiries into organised crime and conducting 
its own covert operations or, more probably, operations in partnership with the CCC. Although this legislation 
requires an Ombudsman’s overview, that goes only to the number of covert inquiries in a particular year and 
whether the right documents have been signed. There is no capacity to conduct inquiries into any suspect 
circumstances of officers conducting covert operations. That danger is always present. I do not say that to 
slander the police. I have given full recognition to the bravery of undercover operatives and the difficult 
circumstances in which they work. However, given that they are undercover—to the extent that the Supreme 
Court can even permit the births, deaths and marriages register to be altered to include false birth date entries and 
go to all extents to cover their identities, which we support—there is the temptation, at times, for a minority of 
undercover officers to cross the line. This has happened in the past. I believe, therefore, that this legislation 
underscores the need for a truly independent CCC that works as an overview of the police and not in partnership 
with them. The CCC’s covert operatives should not work in partnership with the police covert operatives and 
blur the line of accountability. This legislation really underscores that need. We support police in the community 
who are undercover and must commit offences to protect their identities, but we really firmly believe in 
independent accountability for any suggestion, if ever made, of conduct beyond an officer’s warrant, if I could 
put it that way. We believe that this is very important. We also believe that the bar is set too low by the 
government—that the three-year term of imprisonment, being the severity of offence at which the covert powers 
come into play, is too low. This is not the time and place to make a jurisprudential argument. 

Debate adjourned, pursuant to temporary orders. 
 


